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IS ALCOHOLISM A DISABILITY UNDER THE ADA?

any employers grapple on a day-to-day

basis with various legal issues related to
employee alcoholism. To the extent that an
alcoholic employee’s abuse of alcohol affects the
employee’s ability to perform his or her job,
there is recent judicial support for the notion
that the employer has the right to discipline or
even discharge that employee. The recovering
alcoholic, however, presents a different set of
issues for the employer, such as whether it is
appropriate to consider the possibility of
relapse in the context of assigning workplace
responsibilities, determining a promotion or even
making a hiring decision. This is a legal minefield
that turns in part on whether alcoholism is a
condition that falls within the ambit of the
Americans With Disabilities Act (“ADA”).
Unfortunately, different courts do not always
navigate this minefield consistently and the
rules for employers vary from state to state.
The best approach to the issue of employee

alcoholism requires an understanding of the
state of the law in your jurisdiction.

The ADA defines a “disability” as “a physical
or mental impairment that substantially limits
one or more major life activities of such
individual; a record of such an impairment; or

THE SUPREME COURT MAY
BE INCLINED TO SETTLE
THIS SPLIT OF AUTHORITY
IN ITS CIRCUIT COURTS
BY RECOGNIZING DRUG
ADDICTION (AND LIKELY
ALCOHOLISM) AS A PER SE
DISABILITY UNDER THE ADA.

being regarded as having such an impairment.”
Alcoholism is generally considered to be a
mental, rather than a physical, impairment. It is
not always clear, however, whether alcoholism
substantially limits one or more of an individuals
“major life activities.” Major life activities are
defined by the ADA as “functions such as caring
for oneself, performing manual tasks, walking,
seeing, hearing, speaking, breathing, learning
and working.” In order for the impairment
to be considered “substantially limiting,” the
impairment must render “the individual
unable to perform a major life activity that
the average person in the general population
The EEOC has clarified that

“an impairment is substantially limiting if it

”»
can perform.

significantly restricts the duration, manner, or
condition under which an individual can perform
a major life activity as compared to the average
person in the general population’s ability to
perform that same major life activity.”
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commitment to better serve our clients, we will be moving by the end of the
year to One Citizens Plaza, just a block away from our current offices. A symbol
of Providence’s recent renaissance, One Citizens Plaza is located in
Waterplace Park, at the head of Narragansett Bay and the confluence of two
rivers, newly-created during the river relocation project.

This location offers our clients easy access with plenty of parking just
outside the door. AP&S’s new offices will be located on the 7t and 8t floors
and will feature cutting-edge computer technology and several conference
rooms equipped with state-of-the-art media capabilities to service our regional,
national and international clients more efficiently.

We are excited about our upcoming move, and we look forward to continuing
to serve you in our contemporary new space. We will retain our existing phone
numbers, but please make a note of our new address.

Adler Pollock & Sheehan P.C.
One Citizens Plaza, 8th Floor
Providence, RI 02903-1345
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IS ALCOHOLISM A DISABILITY UNDER THE ADA? (continued from page 1)

There is a split of authority among the United
States Circuit Courts of Appeal as to whether
alcoholism is a per se disability, or whether an
individualized inquiry must be conducted in each
case in order to determine whether a particular
employee’s alcoholism falls under the protection

of the ADA.

The Fourth and Seventh Circuits have held
consistently that alcoholism is a per se disability,
often making this determination based on the

belief that alcoholism is a disease. In

FOR EMPLOYERS HOPING TO AVOID LIABILITY
UNDER THE ADA, AND THE EXPENSIVE AND
COSTLY LITIGATION THAT CAN RESULT EVEN
IN SUCCESSFULLY DEFENDING AN ADVERSE
EMPLOYMENT ACTION, AN AGGRESSIVE POSTURE
WITH RESPECT TO TREATMENT OF ALCOHOLIC

EMPLOYEES MAY BE ILL ADVISED.

these circuits, an employer is prohibited
from discriminating against an
alcoholic employee, provided the
employee is not currently using or
abusing alcohol to the detriment
of his or her ability to perform the
essential functions of his or her job.

The First, Fifth, Sixth, Eighth and

Tenth Circuits, on the other hand,

all require an assessment of

whether the individual employee’s alcoholism
substantially limits a major life activity in order
to determine whether the employee is actually
disabled under the terms of the ADA. In these
Circuits, the inquiry does not presuppose that
alcoholism can never be a disability; rather
each employee must prove that his or her
alcoholism affects a major life activity.
Examples of major life activities include walking,
speaking, breathing, performing manual tasks,
seeing, hearing, learning, caring for oneself and
working. Since it is difficult to demonstrate

that any of these major life activities are

affected as a result of the alcoholism of an
employee who is in recovery or otherwise not
currently abusing alcohol, few recovering alcoholic
employees can demonstrate that they merit
the protection of the ADA in these Circuits.

The December 2, 2003 United States Supreme
Court decision in Raytheon Company v. Joel
that the

Supreme Court may be inclined to settle this

Hernandez, however, suggests

split of authority in its Circuit Courts by

likely
alcoholism) as a per se disability under the
ADA. Although the Court’s holding in
Raytheon is limited to the issue of whether its

recognizing drug addiction (and

lower court conducted a proper factual analysis
of the case, in the course of considering that
issue, Justice Thomas wrote as if to assume that
drug addiction is a disability and that former
drug addicts are protected by the ADA. While
this assumption is not binding on the lower
federal courts, it is likely to influence their
jurisprudence. Future Supreme Court guidance

on this issue is eagerly anticipated.
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Further muddling the picture for employers in
this unsettled area of the law are a number of
Circuit Court decisions holding that the
opportunity to seek treatment for alcoholism is
a reasonable accommodation under the ADA.
The issue of whether or not to provide a
reasonable accommodation is, of course, part
of the analysis of whether a disabled employee
is entitled to the protections of the ADA.
An employee with a disability must be able to
perform the essential functions of his or her
job with, or without, a reasonable
accommodation. In Circuits that
have determined alcoholism is a
per se disability, this poses no
problem. The alcoholic employee
is considered to be disabled, and
such an employee requesting time
off for treatment of the alcoholism
must be granted this opportunity
as a reasonable accommodation.
In other Circuits, the employer
course of action is less clear. Even
if the employer believes that the employee's
alcoholism does not affect a major life activity,
it might still be well advised to grant the
requested accommodation, rather than face

the risk and expense of a lawsuit.

Where does this leave employers with alcoholic
employees? For employers hoping to avoid
liability under the ADA, and the expensive
and costly litigation that can result even in
successfully defending an adverse employment
action, an aggressive posture with respect to

treatment of alcoholic employees may be ill



advised. The better course in Circuits such as
the First Circuit, which require an individualized
ADA assessment, is to give the alcoholic
employee the benefit of the doubt by granting
the employee time off to attend treatment as a
reasonable accommodation, but then only
making adverse employment decisions based
upon either a valid business justification, such

as disciplinary infractions, or based on the

employee’s current use, or abuse, of alcohol. In
these circumstances, the employer can credibly
argue that it has complied with the ADA and
the adverse employment decisions will be
either legally justified in and of itself, or will
fall within the provision of the ADA that
denies protection to current users of alcohol

(and/or drugs) in the workplace.

Robert P. Brooks
(rbrooks@apslaw.com) is a
Partner and Chair of the

Labor and Employment
Group. He represents
management in all facets
of labor relations and
employment law in the
public and private sectors.

CONSIDERATION OF ELECTRONIC DISCOVERY ISSUES

ost modern corporations have become

dependent on technology to operate
and compete in this digital age. Servers are
replacing file cabinets as e-mails threaten to
render the inter-office memo extinct. The
ability to network telephones, voicemail, fax
machines and copiers further redefines today’s
business environment. This paradigm shift
raises a host of novel issues in the context of
corporate litigation as counsel seek to discover

(and are called upon to produce) electronic data.

The discovery of electronic data is expressly
permitted by the Federal Rules of Civil
Procedure and many state discovery rules.
Thus, it has become relatively routine for
courts to order production of electronic files
and, where warranted, inspection of information
technology and network systems. The authority
to take electronic discovery, however, does

not end the inquiry.

As an initial matter, electronic information
in its tangible form is no more than an
incomprehensible concoction of zeros and
ones. To be useful in litigation, this data must
be recovered, processed through operating

software, duplicated and preserved for use at trial.

Moreover, electronic files contain more than
meets the eye. There exists for virtually all
electronic files certain “meta-data,” which
consists of information such as file author,
creation and edit dates, author of edits and
other information that may not appear when

the file is printed out, but may be extracted

by appropriate means. Finally, electronic
information is very difficult to destroy. In most
cases, deletion of an electronic file merely
renames the file and stores it in another space
on the computer’s hard drive, subject to
discovery when a technician sweeps the
hard-drive or obtains the back-up tape created
before the document was “deleted.” Each
of these unique aspects of electronic data
present challenges for both in-house and outside

litigation counsel.

One challenge is the lack of common knowledge
of the workings of computer technology.
Counsel must be familiar with the corporation’s
information technology system, practices and
procedures. A session with the company’s
technology director or staff provides valuable
information on electronic data. Moreover, if a
given case warrants the expense, counsel
should also consider retaining a computer
forensics expert early on to assist in developing

discovery plans and to consult with the lawyers.

Consideration of electronic discovery issues
must occur at the outset of the case, if not
beforehand, as potentially valuable electronic
evidence may be lost when back-up tapes are
recycled, drafts are edited without being printed
and e-mails are deleted. Once it is determined
that electronic information may be important
to the case, counsel and client must take action
to preserve it. This can be accomplished with

a few basic steps.

First, counsel must instruct the company’s I'T

department to preserve all back-up tapes,
email caches and other electronic evidence in
order to avoid spoliation or chain of custody
issues in the litigation. It is also a good idea to
notify the opposing party in writing that all
relevant electronic information should be
preserved for the purposes of discovery and
use at trial. In the event the parties fail to
agree to preserve electronic information, a
preservation order by the court may be
warranted. Requesting such an order may also
provide the fringe benefit of educating the
court as to the electronic discovery issues that

may arise later in the litigation.

Second, counsel must determine what kind of
electronic data exists, where it can be found
and how it should be produced. Generally,
electronic data is categorized as “active” data,
“residual” data or “backup” data. Active data
identifies information or software that is readily
accessible and available to the computer user.
Residual data is found on a computer’s hard
drive or network server but is not easily
identifiable or accessible to the computer user.
This information includes deleted files,
archived files, and files created by automatic
backup programs. Backup data is defined as
data copied to some other portable media or
site to provide users with access in the event of
a system failure. All of this data is located in
three primary locations: individual drives on
individual computers; shared drives on networked
file servers; and backup media (tapes, compact

discs, zip-discs etc.). It is important to identify



at the outset of the case each back-up tape,
server, back-up medium and individual computer
that may contain relevant, discoverable
information so that all potential electronic
discovery may be gather in one coordinated
effort, rather than in fits and starts as the case
progresses. This will not only be more efficient,
but should also minimize costly duplication

and redundancy.

In terms of production, the optimal disclosure
of electronic data is a hard copy print out of
each file — this provides the least amount of
information to an opposing party, while at the
same time complying with the request to produce
electronic data. One obvious downside to this
method is the attendant costs, which exceed
that of an exchange of electronic files.
Another disadvantage to paper production is
that it invites the opposing party to do the
same, thereby precluding you from obtaining
valuable meta-data and deleted files from the
opposing party. Indeed, a technologically
savvy adversary may insist on the exchange of
actual electronic files. It is possible to “scrub”
electronic files to remove meta-data, even
while producing deleted files and other data
beyond the scope of print outs. Before
attempting this, however, it is important to
consider the obvious double-standard and your
own need for meta-data from the opposing
party. It is also important to ensure that you
have a legitimate basis for believing (and arguing
to a court, if need be) that the meta-data is not

relevant to the claims alleged in the litigation.

Since electronic information is easily alterable,
it also important to establish a chain of custody
for any electronic information produced or
obtained during discovery. The usefulness of any
favorable evidence may be greatly diminished
through cross-examination (or possibly exclusion)
at trial, if the evidence is mishandled. This is
another area in which a computer forensics

expert can be of great assistance.

Finally, counsel should be aware that the
court may order that the costs of electronic
discovery may be shifted to the requesting
party. Although the producing party generally
bears the costs of retrieving and producing

requested information during discovery, courts

have shown an increased willingness to require
the requesting party to bear the expense of
burdensome and expensive electronic discovery,
particularly where that party is in a superior
financial condition. It is widely expected
that this shifting approach to electronic
discovery may become the rule, rather than
the exception in cases where the parties are

on unequal financial footing.

Kenneth DeMoura,
(kdemoura@apslaw.com)
a Partner in charge

of Adler Pollock &
Sheehan’s Boston Office,
is an accomplished trial
attorney and counselor
to entrepreneurs and
businesses.

IN MOST CASES, DELETION OF AN ELECTRONIC
FILE MERELY RENAMES THE FILE AND STORES IT IN
ANOTHER SPACE ON THE COMPUTER’S HARD DRIVE,
SUBJECT TO DISCOVERY WHEN A TECHNICIAN SWEEPS
THE HARD-DRIVE OR OBTAINS THE BACK-UP TAPE
CREATED BEFORE THE DOCUMENT WAS “DELETED.”





