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Appellate

Overview

Recognized successin federal and state appellate courts throughout the country, deep experience in precedent-setting cases,
and scholarly as well as practical know-how: That’s why Fortune 500 companies and others count on the AP&S Appellate
Practice Group to handle complex appeals, oftenin cases previously handled by other law firms at the trial court level.

Our experienced and noted litigators—including authors of important publications on appellate practice, and former clerks to
federal and state judges—have briefed and argued hundreds of cases and filed amicus curiae briefs, from state courts
nationwide to the United States Supreme Court. With AP&S, you get knowledgeable attorneys with a proven track record of
success to handle your most critical matters.

Areas of Concentration
« Commerciallitigation

o Complex corporate disputes

¢ Productsliabilit

o Insurance coverage disputes

Experience

o Andrewsv. Lombardi, No. 22-244-Appeal, 2025R.1. LEXIS12 (R.l. 2025): Inthe 2024-2025 term of the Rhode Island Supreme Court,
the Firm was successfulin obtaining animportant decision in favor of its client, the City of Providence, holding that prejudgment interest
under the Rhode Island prejudgment interest statute, Rl Gen Laws Section 9-21-10, was not obtainable against a municipality on
damages arising from claims of constitutional impairment.

o Contiv. Citizens Bank, N.A.,No. 22-1770: The Firmis currently representing Citizens Bankin the United States Court of Appeals for the
First Circuit on the appeal of a summary judgment ruling in Citizens’ favor, which held that the Rhode Island statute requiring banks to pay
interest on mortgage escrow accounts is preempted by the National Bank Act. Thisis anissue of national significance thatis currently
being litigatedin multiple federal appellate courts across the country and resulted in a circuit split. It was recently the subject of aruling
by the United States Supreme Court in Cantero v. Bank of America, 602 U.S. 205 (2024). The Contiappealis the first to be fully briefed
and argued following the Cantero decision.

e Avco Corp. v. Turner,No. 21-2750,2022 U.S. App. LEXIS 20256 (3rd Cir. 2022): Ina case concerning an attorney’s ethical duty of
loyalty, AP&S obtained reversal of a district judge’s grant of summary judgment on the basis that the district court had improperly
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conflated the fact of damage with damages whenruling on a claim for breach of fiduciary duty.

o Univ. of Notre Dame (USA) in England v. TJAC Waterloo, LLC, 49 F.4th 13 (1st Cir. 2022): After obtaining confirmation of a foreign
arbitral tribunal award in favor of the University of Notre Dame (USA) in England in a contractual dispute relating to construction defects,
AP&S successfully represented in the university before the First Circuit, which affirmed the district court’s confirmation of the arbitral
tribunal’s assessment of damages.

o Trucking Ass’nsv. Alviti, 14 F.4th 76 (1st Cir. 2021): AP&S successfully represented Rhode Island’s Governor and Speaker of the House
of Representatives on a petition for writ of advisory mandamus to the United Court of Appeals for the First Circuit, obtaining reversal of
the district court’s ruling on the application of the legislative privilege to subpoenaed documents and testimony in a dormant
Commerce Clause challenge to the state’s tolling of tractor-trailer trucks.

o Cranston Firefighters, IAFF Local 1363 v. Raimondo, 880 F.3d 44 (1st Cir. 2018): On behalf of the Governor, the General Treasurer and
the Employees’ Retirement System of the State of Rhode Island, AP&S successfully briefed and argued in the United States Court of
Appeals for the First Circuit, obtaining affirmance of the district court’s dismissal of constitutional challenges brought by a
municipality’s public safety employees to significant pensionreform legislation enacted by the Rhode Island General Assembly in 2011.

o Inre Bagdis Living Trust Agreement, 136 A.3d 1122 (R.I. 2016): AP&S successfully briefed and argued anissue of firstimpressionin the
Rhode Island Supreme Court, resulting in the recognition of a statutory right for trustees to recover their attorneys’ fees when a trust
beneficiary refuses, without any basis, to release the trustee of his or her fiduciary duties.

e Daurayv. Mee, 109 A.3d 832 (R.1. 2015): In $60 million litigation, AP&S attorneys defended charitable corporations that had been sued,
inthree separate lawsuits, for alleged undue influence and fraud in connection with charitable donations that had been made to the
charitable corporations via will, trusts and lifetime gifts. AP&S attorneys obtained summary judgment on behalf of the firm’s clients in the
trial courtin all three cases and successfully defended those judgments on appeal before the Rhode Island Supreme Court.

o Quest Diagnostic, Inc. v. Pinnacle Consortium of Higher Education, etal, 93 A.3d 949 (R.l. 2014): AP&S represented Pinnacle
Consortium of Higher Educationin commercial litigation brought by Quest Diagnostics, Inc. seeking reimbursement of defense costs
and indemnification for an underlying multi-million dollar medical malpractice case filed by a graduate student against the Brown
University student health clinic. Brown was and is one of Pinnacle’s insured member universities. After Pinnacle prevailed onits motion
fordeclaratory judgment before the Superior Court, Quest appealed to the Rhode Island Supreme Court. After full briefing and oral
argument, the Supreme Court affirmed the trial court’s decision. In so doing, the Court interpreted the underlying events as warranting
professional liability coverage as opposed to CGL coverage, and therefore determined that Quest was not an additional insured under
the policy issued by AP&S’ client.

e McCullochv. McCulloch, 69 A.3d 810 (R.l. 2013): AP&S attorneysrepresented Hope McCulloch on appeal before the Rhode Island
Supreme Court after extensive divorce proceedings in the Family Court that spanned almost five years. The central issue on appeal
concerned the equitable assignment of marital property, which included a fabric manufacturer and a percentage of an affiliated
company. On appeal, AP&S successfully argued that the trial justice abused his discretion when he assigned to Hope a percentage of
the companies without first placing a value on those assets. The Supreme Court concluded that because the companies, having been
valued at between $106 million and $126 million (at the time of valuation), constituted an enormous portion of the marital estate, it was
errornot to value those assets before assigning them.

« Automotive Industries Pension Trust Fund v. TextronInc., 682 F.3d 34 (1st Cir. 2012): AP&S attorneys successfully defended Textron
Inc. and several of its senior officers in both the trial court and on appeal to the United States Court of Appeals for the First Circuitina
securities fraud class action. On Textron’s motion to dismiss, the district court found that the plaintiff’s allegations were insufficient to
show that Textron omitted material information concerningits backlog of aircraft orders atits wholly owned subsidiary, Cessna Aircraft
Company. On appeal, the First Circuit affirmed on the grounds that the plaintiff’s allegations failed to plead facts justifying a reasonable
inference of scienter, anecessary element of a securities fraud claim.

e Ironsv. Rhode Island Ethics Commission, 973 A.2d 1124 (R.I. 2009): In a matter of firstimpression, the Rhode Island Supreme Court held
that AP&S’ client, the former President of the Rhode Island Senate, was immune from Ethics Commission prosecution because the
charges against him stemmed from how he voted onlegislation. Under the speech in debate clause of the Rhode Island Constitution,
legislators are immune from prosecution on how they vote onlegislation or participate in legislative activities.
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State of Rhode Island v. Lead Industries Association, etal., 951A.2d 428 (R.1. 2008): In the longest jury trial in Rhode Island history—the
Attorney General’s landmark lead-litigation public nuisance case—AP&S successfully defended Atlantic Richfield Company, the only
defendant found not responsible by the jury at trial. AP&S also represented Atlantic Richfield successfully on appeal, where the Rhode
Island Supreme Court affirmed the verdict in the company’s favor. AP&S also argued on behalf of all defendants with respect to their
attacks on the Attorney General’s contingency-fee agreement with private counsel.

DeCesarev. Lincoln Benefit Life Co., 852 A.2d 474 (R.l. 2004): Awatershed decision on Rhode Island class action law in which the
Supreme Court clarified the legal parameters that determine when and how a nationwide plaintiff class may be certified to pursue both
injunctive and monetary relief.

Insurance Company of North America v. Kayser-Roth Corporation, 770 A.2d 403 (R.l. 2001): The Rhode Island Supreme Court ruledin
favor of the firm’s client Kayser-Roth on severalissues of firstimpression, including insurance law issues and right to ajury.

TextronInc. v. Aetna Casualty and Surety Co., 754 A.2d 742 (R.l. 2000): The Rhode Island Supreme Court held, in favor of AP&S’s
client, the so-called pollution exclusion clause in commercial general liability policies to be ambiguous and thereby afforded coverage
to policyholders who do notintentionally orrecklessly pollute the properties of others.

TextronInc. v. Aetna Casualty and Surety Co., 723 A.2d 1138 (R.1. 1999): The Rhode Island Court determined the trigger for coverage for
insurance policies in environmental damage cases, and also determined the kinds of expert and scientific/technical evidence that could
be usedto trigger policies, infavor of AP&S’ client.

DiPetrillo v. The Dow Chemical Company, 729 A.2d 677 (R.1. 1999): The Rhode Island Supreme Court adopted the Daubert-type
standards for the admission of scientific evidence and established the procedure in Rhode Island courts for pretrial Daubert hearings.

Woodland Manor lll Associates v. Kenney, 713 A.2d 806 (R.1. 1998): The Rhode Island Supreme Court held, in favor of AP&S’s client, that
the Department of Environmental Management’s temporary denial of a permit to alandowner to develop the last phase of a planned unit
development constituted an unconstitutional temporary taking.

Paradis v. Heritage Loan & Investment Co., 678 A.2d 440 (R.1. 1996): In a case of firstimpression, the Rhode Island Supreme Court held,
infavor of AP&S’ client, that money placedin a financial institution did not have to be managed according to the institution’s usual
business practices forit to be considered a valid “deposit” or “deposit liability.”

Seminars/Publications

Seminars

Nicole J. Benjamin, Speaker, Recent Developments in Courts and Civil Procedure, Rl Bar Association CLE, Annually 2014-2024.

Nicole J. Benjamin, Can You DIG It? What in-house and outside counsel need to know about dual-purpose attorney-client
communications after the U.S. Supreme Court’s dismissed as improvidently granted orderin Inre Grand Jury, Rhode Island Bar
Association CLE, October2023.

Nicole J. Benjamin, Moderator, Coming Together: An Open Conversation with O. Rogeriee Thompson, Circuit Judge of the First Circuit of
Appeals and John J. McConnell, Jr., Chief Judge of the District of Rhode Island, Rhode Island Bar Association CLE, June 2021.

Nicole J. Benjamin, Speaker, Supreme Ghostbusters, Email Gatekeepers and Other Issues of First Impression, Rhode Island Supreme
Court Round-Up Seminar, July 2015.

Nicole J. Benjamin, Speaker, Appellate Practice CLE, Rl Bar Association Annual Meeting, June 2014.

Nicole J. Benjamin, Speaker, The Court’s Role in Managing High Profile Civil and Criminal Cases, American College of Trial Lawyers’
Regional Meeting, June 2014.

Nicole J. Benjamin, Speaker, May It Please The Court: Best Practices for Rhode Island Supreme Court Appeals, CLE, September 2011,
March 2012.

Nicole J. Benjamin, Speaker, Rhode Island Appellate Practice: Some Tips and Pitfalls, CLE, April 2011.

Jeffrey K. Techentin, Speaker, Nuts and Bolts of Preparing an Appeal, Rl Bar Association Seminar.
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Publications
« NicoleJ. Benjamin, May it Please the New Rhode Island Supreme Court, Rl Lawyers Weekly (January 2021).

+ NicoleJ. Benjamin, Five Things the Rhode Island Supreme Court Wants You To Know About Civil and Appellate Practice, Rhode Island Bar
Journal (May/June 2017).

« NicoleJ. Benjamin, Five Rhode Island Supreme Court pointers for summary judgment, Rhode Island Lawyers’ Weekly, September15,
2014.

Awards

o RatedTier1Metropolitan “Best Law Firm” by Best Lawyers®.
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