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The Rhode Island legislature
enacted the statute to close
a loophole that allowed an
individual to transfer real
estate to an entity for little

or no consideration ...

Revisiting the Rhode Island Acquired Real Estate

Company Conveyance Tax

The Rhode Island Division of Taxation has issued
minimal guidance and no regulations since the
Acquired Real Estate Company Conveyance Tax!
went into effect in July of 2015. No administrative
or court decisions have been published regarding
the interpretation of key provisions of the statute
leaving it up to the Division to internally interpret
those provisions, which may be to the disadvan-
tage of taxpayers. Further complicating matters,
the reporting and enforcement of the Acquired
Real Estate Company Conveyance Tax are often
hidden from public view because, based on our
understanding, disputes with the Division involv-
ing the statute are usually resolved either during
audit or prior to a formal hearing.

This article addresses the application of key
provisions of the statute, recent legislative chang-
es, and practical issues related to reporting and
enforcement.

Background

Rhode Island enacted the Acquired Real Estate
Company Conveyance Tax as part of the fiscal
year-end 2016 budget? The text of the statute is
based on the Pennsylvania Realty Transfer Tax Act
with few alterations? The Rhode Island legisla-
ture enacted the statute to close a loophole that
allowed an individual to transfer real estate to
an entity for little or no consideration and then
sell the interest in the entity to a buyer thereby
transferring the underlying real estate. Using this
structure, the seller avoided the Rhode
Island real estate conveyance tax because
the buyer and seller did not have to record
a deed transferring title at the local level.

The Acquired Real Estate Company
Conveyance Tax has two main elements.
First, there must be a realty company, and
second, the realty company must be an
acquired real estate company for the tax
to apply. The tax is $2.30 for each $500,
and fractional part thereof, of the pur-
chase price for the interest in the acquired
real estate company. As discussed below,
in some instances if the tax is applied to
the transfer of an interest in an acquired realty
company, the tax should be calculated based on
the assessed value of the property rather than the

purchase price which we understand is contrary
to the Division’s current practice.

Per the statute, the tax is paid by the grantor
and is reported on Form CVYT-2, Acquired
Real Estate Company Conveyance Tax Return.
The grantor must provide written notice of the
conveyance to the Division at least five (5) days
prior to the transfer; however, the instructions for
the Form CVYT-2 instruct the grantor to allow
8-10 business days for processing. A copy of the
purchase and sale agreement and the tax payment
must accompany the Form CVYT-2. While the
statute assigns liability for the tax to the grantor,
the acquired real estate company is the taxpayer
on the Form CVYT-2 as discussed below. This
begs the question, who is liable for the tax on
an unfiled or incorrectly filed Form CVYT-2?

Real Estate Company
The definition of an “acquired real estate com-
pany” is relatively straightforward. An acquired
real estate company is a real estate company that
has undergone a change in ownership interest if
(i) the change does not affect the continuity of
operations of the company; and (ii) the change,
whether alone or together with prior changes
has the effect of transferring, directly or indi-
rectly, 50% or more of the total ownership of
the company within a period of three (3) years?
The definition of “real estate company” is more
complicated.
Both the Rhode Island and Pennsylvania stat-
utes define “real estate company” as an entity that:
(i) Is primarily engaged in the business of
holding, selling, or leasing real estate where
90% or more of the ownership of the real
estate is held by 35 or fewer persons and
which company either: (a) derives 60% of
its annual gross receipts from the ownership
or disposition of real estate; or (b) owns real
estate the value of which comprises 90%
or more of the value of the entity’s entire
tangible asset holdings exclusive of tangible
assets that are fairly transferrable and
actively traded on an established market; or
(i) Ninety percent or more of the ownership
interest in such entity is held by 35 or fewer
persons and the entity owns 90% or more of
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the fair market value of its assets a direct or indirect inter-
est in a real estate company. An indirect ownership interest
is an interest in an entity 90% or more of which is held

by 35 or fewer persons and the purpose of the entity is the
ownership of a real estate company (emphasis added)?

Section (ii) is a circular way of including any entity which
directly or indirectly owns 90% of an entity described in
Section (i).

It is our understanding that the Division’s current position
is that if a company meets either Section (i)(a) or Section (i)(b)
then the entity is primary engaged in real estate and is consid-
ered a “real estate company.’® The Division’s interpretation of
the definition of “real estate company” fails to address the plain
language of the statute. In effect, the Division is ignoring the
“and” requirement of the statute. The Division’s interpretation
disregards the first prong of the test: Is the entity primarily en-
gaged in the business of holding, selling, or leasing real estate?
If not, the analysis should end there. The entity does not meet
the definition of a real estate company.

The Pennsylvania Department of Revenue weighed in on the
definition of “primary engaged in real estate” in a private letter
ruling involving a cemetery company.” The question presented
was whether a company owning a cemetery was a “real estate
company” for purposes of the realty transfer tax. The Depart-
ment of Revenue succinctly determined that a cemetery is not
a real estate company because it is primarily a service business
like a hotel rather than a business that holds, sells, or leases real
estate. It also noted that “[a] cemetery company is similar to the
operation of a hotel with a longer stay. The cemetery company
provides a service on the real estate, and while the real estate is
an integral part of the service, it is the service that is the primary
business of the cemetery company. Therefore, a cemetery com-
pany is not a real estate company for Pennsylvania Realty
Transfer Tax purposes.®

As used in legislation, the word “primarily” means of first
importance or principally.® Other businesses that provide
services on real estate but are not primarily engaged in holding,
selling, or leasing real estate should include hotels, parking facil-
ities, nursing homes, extended care facilities, hospitals, manufac-
turers, sports venues, entertainment facilities, and marinas
among others. For example, a hotel’s revenue is primarily
derived from services rather than real estate. A company should
not be deemed a real estate company solely because it owns real
estate and satisfies either the 60% or 90% test in the statute.

Use of Assessed Value

It is our understanding that the Division’s current interpreta-
tion of the statute is that the tax is based on the consideration
paid for the property or the interest in the acquired real estate
company. Form CVYT-2 includes a line for consideration paid;
however, the form does not address a situation in which the sale
includes consideration paid for personal or intangible property.
The form also does not address R.I. Gen. Laws § 44-25-1(g)
which calculates the tax based on the assessed value of the
property. Specifically, the provision provides that “where the
real estate company has assets other than interests in real estate
located in Rhode Island, the tax shall be based upon the assessed
value of each parcel of property located in each municipality in
the state of Rhode Island?

This provision was ostensibly included to resolve apportion-
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against the state unless appropriate notice is given and the tax is
paid. However, what does fraudulent and void against the state
mean in practical terms when there is no statutory lien? Argu-
ably, it means the realty company could still be treated by the
state as an asset of the seller; however, there is no automatic
lien on the interest in the realty company or its assets under

the statute. Unlike typical real estate sales, title insurers are

not reviewing these types of transactions as there are no liens
involved. The title to the real estate is not transferred, so the
buyer does not need to purchase title insurance.

Based on the Form CVYT-2 itself, the acquired real estate
company is required to file the Form CVYT-2 and remit the
appropriate tax for the acquisition of the real estate company.
However, under the statute, the tax is imposed on upon “the
grantor, assignor, transferor, or person making (giving) the
conveyance or vesting.?® Buyer’s counsel and lender’s counsel
need to be aware of the tax and reporting requirements even
though there is no statutory lien because of the uncertainty of
who is liable for the tax, i.e., the grantor or the acquired real
estate company, and because the state could declare the transac-
tion fraudulent and void at a later date. This could sour future
transactions especially when a certificate of tax good standing is
required. It also may be hard to convince the original grantor to
pay the tax years down the road without adequate protections
in the transaction documents.

Conclusion

Without a court or administrative decision, it is unlikely that
the Rhode Island Division of Taxation will modify its internal
interpretation of the Acquired Real Estate Company Conveyance
Tax. This could prove costly for sellers in multijurisdictional
transactions or sellers in transactions that involve multiple
assets when the Division assesses tax on consideration paid
rather than the assessed value of the real estate. It could also
prove costly for businesses that may not be primarily engaged in
holding, selling, or leasing real estate but still own real estate as
part of the services they provide. Practitioners should be aware
of these issues when counseling clients on the tax and preparing
the Form CVYT-2. Practitioners should also be vigilant that the
upcoming increase in tax is only applied to transactions involv-
ing residential real estate per the provisions of the statute.

ENDNOTES

1 The Acquired Real Estate Company Conveyance Tax was incorporated
into Title 44, Chapter 25 “Real Estate Conveyance Tax” at R.I. Gen. Laws
§ 44-25-1 et seq., as amended. All references herein to R.1. Gen. Laws

§ 44-25-1, as amended, refer to R.I. Gen. Laws § 44-25-1 as amended by
2021 Rhode Island Public Laws Ch. 21-162 (21-H 6122 Aaa).

2 2015 Rhode Island Public Laws Ch. 141 (2015 - H 5900 Sub. A, as
amended).

3 72 Pa. Stat. §§ 8101-C - 8114-C. See Clark Calhoun & Kathleen Cornett,
Controlling Interest Transfer Taxes: A Mostly Critical Review, 26-JAN J.
MULTISTATE TAX'N 16, 8 (Jan. 2017) (“The [Rhode Island] Division of
Taxation likely will issue more guidance as time passes and disputes arise,
but, until then, it may be best to consult Pennsylvania’s [realty transfer tax]
guidance because the Division acknowledges that Rhode Island copied its
statute from Pennsylvania.).

4 R.I. Gen. Laws § 44-25-1(e), as amended.

5 R.I. Gen. Laws § 44-25-1(f), as amended.

6 Rhode Island Department of Revenue, Division of Taxation Notice 2015-
13 (Sept. 2015).

7 Pennsylvania Letter Ruling No. RTT-04-008 (March 17, 2004).

8 Id.
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